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76TH LEGISLATURE, REGULAR SESSION

Introduced Enacted* Percent Enacted

House bills 3,855 960 249 %
Senate bills 1,911 662 34.6 %
TOTAL bills 5,766 1,622 28.1 %
HJIRs 97 11 11.3%
SJRs 45 6 13.3 %
TOTAL joint 142 17 12.0 %
resolutions

*Includes 31 vetoed bills — 24 House bills and seven Senate bills

COMPARISON OF 1997 AND 1999 REGULAR SESSIONS

1997 1999 Percent Change
Bills filed 5,561 5,766 3.7 %
Bills enacted 1,487 1,622 9.1 %
Bills vetoed 36 31 -13.9%
JRs filed 166 142 -145%
JRs adopted 15 17 13.3 %
Legislation sent or 1,387 1,198 -13.6 %
transferred to
Calendars
Committee
Legislation sent to 986 1,299 31.7 %
Local and Consent
Calendars
Committee

Source: Texas Legislative Information System (TLIS)
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Allowing Texas to join the Southern Dairy Compact
HB 2000 by B. Turner, et al.
Died in Senate committee

HB 2000 would have authorized Texas to join the Southern Dairy Compact, which
would establish a regional system of price regulation over Class | milk. The bill would
have declared the compact’s regulatory authority over the Class | milk market in Texas
and other southern states and would have reserved the authority to replace the federal
market-order pricing system for all classes of milk with the Southern Dairy Compact
Commission’s own authority to regulate the marketplace if the federal system was
discontinued.

HB 2000 would have required the agriculture commissioner or a designee to serve as the
chair of Texas’ five-member delegation to the Southern Dairy Compact Commission or to
appoint an employee of the Texas Department of Agriculture to serve as the chair. The
governor would have appointed the other four delegates, who would have represented the
dairy industry and consumers.

Supporters said HB 2000 would empower the governor to enter Texas in the Southern
Dairy Compact, enabling Texas dairy producers to reap the benefits of the compact that
14 other Southern states already have joined. Southern states acting in concert in forming
an interstate commission to set minimum prices would sustain the viability of dairy
farming in the South and help assure consumers of an adequate local supply of milk. If
Texas producers cannot participate in the compact, they will continue to experience
declining milk prices under the federal government’s market-order pricing system. The
compact would implement a minimume-price system for fluid milk in the compact region.
This would stabilize milk prices, because the price of fluid milk is much more consistent
than that of other classes of milk. If the Legislature chooses to wait two more years
before joining the compact, Texas will have lost many more dairy farmers and much of
the state’s milk-production capacity.

Opponents said Texas’ entry into the Southern Dairy Compact would result in dairy
processors paying higher prices to milk producers. This price increase ultimately would

be passed on to the consumer, raising milk prices at the grocery store. Price increases also
could hurt school lunch programs and hospitals. Congress passed the Freedom to Farm
Act with the intention of phasing out government involvement with farm prices. Creating

a regional compact simply would add another barrier to reaching a free market system,
which would be the best long-term solution.

TheHRO analysis appeared in Part One of the April Daily Floor Report
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Cost-sharing program for boll weevil eradication

SB 448 by Duncan, et al.
Effective May 20, 1999

SB 448 creates a cost-sharing program between the Texas Department of Agriculture
(TDA) and the Texas Boll Weevil Eradication Foundation aimed at eradicating the boll
weevil and the pink bollworm. The cost-sharing program will be administered under rules
adopted by the agriculture commissioner and allows the commissioner to contract with
the foundation for eradication services. TDA may spend money only in active eradication
zones or in those zones where boll weevil eradication has been declared complete by the
U.S. Department of Agriculture. HB 1 by Junell, the general appropriations act for fiscal
2000-01, allocates $25 million to TDA for the cost-sharing program each year of the
biennium, and matching funds also may be applied to this program.

Supporters said Texas cotton farmers have faced several years of drought conditions,
low yields, low prices, and high production costs. On top of all this, they have had to
battle the boll weevil and other pests. Three cotton-growing regions in the state are
participating in the foundation program, while several other regions that are among the
largest producing areas have voted to participate if the state shares the costs. State cost
sharing would lower the per-acre cost assessment for every cotton farmer in each active
region. Cotton farmers desperately need this monetary help to continue farming and to
become more competitive.

Other states have reached or nearly reached eradication and are producing cotton at lower
costs than Texas. Cotton is Texas’ leading cash crop, generating more than $1.6 billion
annually, and Texas is the nation’s leading cotton-producing state. With a cost-sharing
partnership in place, Texas cotton farmers should see lower production costs and lower
pesticide application amounts over the long run. This should enable them to produce
cotton more economically and to remain competitive with other states.

Opponents said investing state money through a cost-sharing program would not ensure
that Texas could eradicate the boll weevil. The Texas Boll Weevil Eradication

Foundation regions still would have to come up with other funding sources. Banks and
lending institutions are aware of the possibility that a region could default on loans,
because that happened in the Rio Grande Valley region in 1996, and they may be very
leery of making loans for eradication uses.

TheHRO analysis appeared in the April 2Daily Floor Report
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Farm and Ranch Recovery Act

SB 705 by Ogden
Died in conference committee

SB 705 would have established a Commodity Crisis Council, an Agri-Tech Program, an
agricultural technology account in the general revenue fund, and an Emergency Hay
Program to help farmers, ranchers, and scientists cope with and find solutions to drought,
hay, and forage shortages, low commaodity prices, and other agricultural crises. The bill
would have expanded from a pilot project to statewide the Financial and Risk
Management Assistance (FARM Assist) program advising agricultural producers on long-
term financial planning. It also would have allowed state employees who are volunteer
firefighters to leave work to fight fires in a federally declared disaster or drought area. As
amended on the House floor, SB 705 also would have entered Texas into the Southern
Dairy Compact, upon ratification by Congress (see HB 2000).

Supporters said SB 705 would help farmers and ranchers survive agricultural crises by
creating state programs to conduct research on the problems they face, by implementing
crisis management measures, and by educating more agricultural producers on financial
planning. The Emergency Hay Program would establish a hotline to help coordinate
resources by connecting hay buyers and sellers. The research promoted by the Agri-Tech
Program would be crucial to finding technological solutions to agricultural crises that

face Texas producers. The Commodity Crisis Council would be charged with devising a
state plan to address recurring drought. Statewide expansion of the FARM Assist program
would educate many more farmers on risk management and long-term strategic planning.

Opponents said Texas farmers may well need emergency relief, but the scope of issues
addressed by SB 705 would be too broad. The bill would define an agricultural crisis as
nearly anything bad that could happen to agriculture. The Agri-Tech studies should not be
conducted by the state but by private industry, when necessitated by sufficient demand.
No other industry receives as much help from government as agriculture does, and this
bill proposes even more. The federal government has been moving the agriculture
industry toward the free market and away from government subsidies in the past few
years, and the state should not thwart these efforts with even more government programs
targeted to agricultural producers.

TheHRO analysis appeared in Part One of the May28ily Floor Report
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Civil immunity for employer job references

HB 341 by McCall, et al.
Effective September 1, 1999

HB 341 grants immunity from civil liability to an employer who discloses information
about a current or former employee to a prospective employer. The immunity does not
apply if it is proven by clear and convincing evidence that the employer had known the
information to be false at the time it was disclosed or made the disclosure with malice or
reckless disregard for whether the information was true or false. “Known” means that the
employer had actual knowledge based on information relating to the employee, including
any information the employer maintained in a file on the employee. The immunity applies
to a managerial employee or a person authorized by the employer to provide information
about current or former employees.

The law explicitly authorizes an employer to disclose to a prospective employer, upon
request, information about a current or former employee’s job performance. It does not
require an employer to provide an employment reference. The law prohibits disclosing
information about a licensed nurse or licensed vocational nurse that originates from a
peer review of the nurse’s performance. A nurse may submit a statement justifying the
exclusion of the information.

Supporters said the bill would make employers feel more comfortable about providing
truthful employment references. Employers fear civil lawsuits, most commonly on the
grounds of defamation, brought by employees who feel that the employer unfairly
characterized the employee’s performance or neglected to disclose beneficial information
about the employee’s performance. Everyone would benefit from greater exchange of
information.

Opponents said HB 341 would be an unnecessary extension of rights already granted to
employers. Current common law grants an employer immunity for making a good-faith
effort to provide a truthful reference. Also, truth is an absolute defense to claims of
defamation. The bill's definition of “known” is too vague since it would be difficult to

prove what someone did or did not know.

TheHRO analysis appeared in the April 1Baily Floor Report
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Exempting legal self-help materials from law practice definition
HB 1507 by Wolens
Effective June 19, 1999

HB 1507 exempts from the definition of the practice of law the design, creation,
publication, distribution, display, or sale — including through an Internet web site — of
written materials, books, forms, computer software, or similar products if the products
clearly and conspicuously state that they are not a substitute for the advice of an attorney.
It does not authorize the use of products or similar media in violation of Government
Code, chapter 83, prohibiting the unauthorized practice of law.

Supporters said that attempts to ban legal self-help materials are restrictions on speech
based on content and violate the First Amendment. Those bans would have been struck
down by the courts if the Legislature did not act first. Self-help legal materials provide an
inexpensive way for people to learn more about the law. The high cost of hiring an
attorney keeps many citizens from learning about and protecting their legal rights.
Furthermore, many issues that people face are relatively simple and do not justify the
expense of hiring an attorney.

Similar laws protecting the rights of producers and distributors of legal self-help materials
already have been enacted in Colorado, Florida, Indiana, Michigan, New York, and
Oregon. Texas is rapidly becoming a high-technology center and would not benefit from
becoming known as a state where legal self-help software and books are banned.

Opponents said some computer programs now feature “cyber lawyers,” interactive

videos of lawyers — or actors portraying lawyers — who can ask the user technical
guestions and give legal opinions based on specific issues presented by the user. When
they evaluate facts presented by a consumer and give legal opinions based on these facts,
cyber lawyers should be held to the same license requirements as live, licensed attorneys.
A cyber lawyer programmed or portrayed by a non-lawyer or a lawyer without a Texas
license should not be allowed to give legal advice in Texas.

While self-help materials prepared by the largest and most successful publishers might be
accurate, there is no guarantee that inaccurate and harmful legal advice would not be
offered by smaller publishers or others who entered the market once all restrictions were
removed. General materials developed for nationwide distribution might not reflect
iImportant differences in Texas law, and consumers might not be aware of this.

TheHRO analysis appeared in Part Two of the April Daily Floor Report
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Limiting liability for Year 2000 computer-date failures
SB 598 by Duncan, et al.
Generally effective May 20, 1999

SB 598 establishes prerequisites for bringing an action in court based on a year 2000
(Y2K) date failure and limits the liability of manufacturers and sellers of computer
products when certain conditions, such as notice and offer of a correction, are met. The
bill creates an affirmative defense to liability if:

° notice was given to a claimant;
° the claimant was offered a cure or correction for the Y2K failure; and
° the cure would have prevented the harm caused by the failure.

If the Department of Information Resources’ (DIR) Y2K website and toll-free telephone
number established by the bill provided access to information from which a person could
get the information required to be included in the notice, it creates a rebuttable
presumption that notice had been delivered.

In any action based on the alleged falsity or misleading nature of a Y2K statement or
warranty, SB 598 creates an affirmative defense to liability when the defendant
reasonably relied on the Y2K readiness statement or warranty of an independent,
upstream manufacturer or seller. Damages are prohibited for mental anguish, loss of
consortium or of companionship, exemplary or punitive damages, treble damages under
the Deceptive Trade Practices Act (DTPA), or unforeseeable consequential damages.
Damage limitations apply only if the defendant shows a good-faith effort to cure the
possible Y2K problem. Exemplary damages or DTPA treble damages may be awarded if
the defendant acted with fraud or malice.

SB 598 does not apply to actions based on death, bodily injury, or workers’ compensation
cases. It does not apply to an action enforcing the terms of a written agreement that
specifically provides for liability or damages for a Y2K failure.

SB 598 requires a cause of action based on a computer-date failure to be brought within
two years of the date when the failure first caused the harm. It also requires the action to
be brought within 15 years after the date of sale by the defendant. These limitations
apply to actions brought on or after September 1, 1999. To bring an action, a plaintiff
must provide 60 days’ advance notice to a defendant. If the 60-day notice requirement
would prevent an action from commencing because of the statutes of limitations or
repose, the claimant must provide notice no less than 31 days after bringing the action.
DIR must establish a website and toll-free telephone number that allows for
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the posting of information about Y2K computer-date information. The Internet address
for the website iswwdir.state.tx.us/y2k

Supporters said the Y2K problem potentially could lead to an economic catastrophe if
many computer systems are unable process the change in date to January 1, 2000. While
only a few months remain before that date, it is essential that the Texas Legislature act
now rather than wait until after the damage is done. SB 598 attempts to limit the harm
caused by Y2K by providing incentives for the prompt correction of potential problems.
The incentives are framed in the context of the civil liability system because many people
have been reluctant either to offer cures or to install cures that are offered because they
hope to preserve rights in the civil justice system. SB 598 is designed to promote
solutions to Y2K problems, to encourage a prompt resolution of disputes, and to
discourage unbridled litigation in pursuit of “jackpot” verdicts when solutions fail.

SB 598 creates an incentive for potential defendants to post cures on the Y2K website

and toll-free telephone number by giving them an affirmative defense to liability if they

do so. The notice must give the potential claimant an opportunity to implement the cure
without costing that claimant more than the reasonable costs for the cure. Current law and
procedure are inadequate for the efficient and fair resolution of most Y2K disputes. Y2K
problems present many unique legal issues and policy considerations not addressed under
current law. Consumers and suppliers alike would benefit from a more predictable,

specific law designed to meet those objectives.

Opponents said SB 598 and other Y2K liability legislation protects procrastinators in

the computer industry from liability for a problem that they have known about for years.
They have failed to make corrections, even in many products released during the past five
years. This legislation penalizes responsible business people who have spent a great deal
of time and money addressing the problem. It rewards irresponsible business people who
have ignored it and now look to the government to bail them out. The bill also fails to
address the problems of people who bought their computer products before 1985.

SB 598 places an unfair burden on consumers and small businesses, who would have to
solve their own Y2K issues, while manufacturers and vendors of these defective products
could escape virtually all responsibility. SB 598 could be used to limit damages or suits
against companies providing Y2K remediation. These companies should not have their
liabilities limited under a bill designed to promote resolution of Y2K problems.

TheHRO analysis appeared in Part One of the April Raily Floor Report
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Third party liability

SB 614 by Sibley
Died in the Senate

SB 614 would have allowed a jury to assign a portion of the liability in a case based on
negligence or product liability to a third party who could not be joined feasibly into the
lawsuit. Responsible third parties would have included the claimant’s employer who
could not be joined due to workers’ compensation insurance coverage laws or a person
accused of performing a criminal act that caused or contributed to causing harm that
resulted in damages. A defendant who sought to have a responsible third party assessed
part of the liability would have had to file notice of that intention and to allege sufficient
facts to justify the inclusion of that third party.

Supporters said defendants in many tort cases often are made to pay for the actions of
third parties that may not be joined into the lawsuit because of workers’ compensation
laws or because their identity is unknown. These third parties may be responsible for a
significant portion of the harm caused to the claimant, but since a jury cannot assess these
parties’ liability, the other defendants who can be sued or joined bear the liability for the
responsible parties. SB 614 would allow juries to consider the liability of two particular
types of responsible third parties and reassess the proportions of liability accordingly.
While some claimants would have their damage awards reduced by not being able to
recover from these third parties, there is no reason why innocent defendants should have
to pay for the liability of others.

Opponents said SB 614 would allow defendants to shift a significant portion of the
liability for a plaintiff's claim onto the shoulders of a third party that was not in the
lawsuit. Because that party could not be joined, the other defendants could allege that
such a third party was entirely responsible for the harm caused to the plaintiff. Because
the plaintiff would be unable to recover from these third parties, the plaintiff would be
forced to defend their actions in an attempt to limit their share of responsibility or else
lose all or a significant portion of the claim when liability was assessed to these third
parties.

Notes. The motion to suspend the Senate’s regular order of business to consider SB 614
failed to receive the necessary two-thirds of those present and voting.
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Limiting lawsuits against gun and ammunition manufacturers
SB 717 by Lindsay, et al.
Effective September 1, 1999

SB 717 prohibits a governmental unit, including a city, county, or other political
subdivision of the state, from bringing a suit against a manufacturer, trade association, or
seller of firearms or ammunition resulting from the lawful design, manufacture,

marketing, or sale of firearms or ammunition to the public, unless the Legislature
approves the suit in advance. The attorney general may bring an action on behalf of the
state or another governmental unit.

A governmental unit may bring a cause of action against a firearms manufacturer, trade
association, or seller for specified causes such as breach of contract or warranty or
injunctive relief to enforce a valid ordinance, statute, or regulation.

Supporters said counties or cities in several states have sued manufacturers of firearms
and ammunition hoping to win “tobacco settlement-like” windfall verdicts worth billions

of dollars. These products are legal to sell and possess, but some governmental entities
are attempting to blame these products for the ills of society. These suits are based on
novel and untested theories of law. If the Legislature failed to address these suits, they
could impair substantially Texans’ constitutional right to bear arms.

The Legislature and not the court system should develop policy for dealing with lawful
products. If left unchecked, such lawsuits could damage other lawful industries. Auto
manufacturers could be sued for the costs associated with auto accidents, traffic control,
and highways. Alcohol producers could be sued for costs of drunk driving and treatment
of cirrhosis of the liver, and beef producers could be sued for heart-disease costs.

Opponents said SB 717 would take away the legal rights of governmental units,
particularly cities and counties, to recover the enormous costs attributable to gun
violence, including health care, police, and jails. The bill would protect one special
interest at the expense of local governments. The state should not interfere with local
discretion to bring such suits if locally elected officials believe they are justified.
Lawsuits against gun manufacturers could force gun makers to increase the safety
features on guns or to stop the manufacture of guns that are used primarily to commit
crimes.

TheHRO analysis appeared in the May 1Jaily Floor Report
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Life without parole for capital murder
HB 77 by Gallego, Naishtat, McClendon
Died in House Committee

HB 77 would have required capital felons sentenced to life in prison to serve life without
the possibility of parole.

Supporters said that in capital murder cases, judges and juries are limited to choosing
between death and a life sentence that carries with it the possibility of parole, not always
acceptable alternatives. Allowing a sentence of life without parole would give courts
maximum flexibility in deciding punishments and would allow the death penalty to be
reserved for the most heinous cases, while ensuring that other criminals lived the rest of
their lives in prison. Life without parole would fit well in the state’s court-tested

punishment scheme for the death penalty. Even though the current parole rate is low, it
has been as high as 79 percent, and some inmates have had death sentences commuted to
life in prison and then been paroled. The Texas Department of Criminal Justice has the
expertise and resources to manage a prison population sentenced to life without parole.
Resources would be better used to house dangerous capital murderers permanently rather
than to pursue the death penalty and respond to a lengthy appeals process.

Opponents said the wide spectrum of punishments already available to Texas judges
and juries works to punish offenders adequately and protect the public. Current
punishment schemes already effectively provide the option of life without parole, since
capital murderers given life sentences must serve 40 years before being eligible for
parole. In addition, capital felons may be paroled only with the approval of two-thirds of
the 18-member Board of Pardons and Paroles, an unlikely scenario given today’s tough
parole policies. The procedures used in Texas to determine punishment in capital murder
cases have been well litigated, and modifications to current law would be subjected to
court scrutiny. Managing inmates without being able to use parole as an incentive for
good behavior would be difficult and expensive. In the end, life without parole
inappropriately could replace the death penalty if judges and juries consistently sentenced
capital felons to life without parole. Life without parole clearly would be inadequate
punishment for the most heinous crimes.

Notes: Other bills in the 76th Legislature that would have instituted a sentence of life
without parole included HB 135 by McClendon and Garcia, HB 151 by Naishtat, HB 172
by Garcia, HB 1619 by Dutton, and SB 38 by Lucio, et al., all of which died in
committee. For more information on this issue, see HRO Focus Report Number 75-24,
Life Without Parole: A New Punishment OptioARgust 10, 1998.
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Board of Pardons and Paroles procedures in clemency cases
HB 397 by Naishtat
Died in House committee

HB 397, as proposed by a House Corrections Committee substitute, would have required
the Board of Pardons and Paroles to keep records of the reasons for its actions when
making decisions about clemency. In performing clemency matters, the board would have
been required to comply with the Open Meetings Act and to act as a body. Board
hearings and meetings on capital cases could not have been held by conference call. The
board would have had to provide to an inmate sentenced to death, or the inmate’s
representative, a copy of any information provided to the board in a clemency matter
concerning the inmate, regardless of whether the information was confidential. The board
would have had to adopt rules for providing clemency information in a timely manner as
well as for the manner in which issues relating to clemency were investigated.

Supporters said that although Texas’ clemency procedures may meet the minimum
constitutional requirements, in matters of life or death the state should not be satisfied
with minimum procedural safeguards. HB 397 would ensure that state upholds the
democratic principles of fairness, openness, and meaningful due process of law by
requiring the board to act as a body and to keep records of the reasons for its clemency
decisions. HB 397 would help end lengthy, costly, and repeated court challenges to these
procedures. By making the process more open and fair, it could address some of the
concerns raised by courts. The board’s discretionary decision-making authority would not
be affected, but the board would be held to the same standards as other state boards and
would have to keep records of the reasons for its actions, a requirement already in the
Texas Constitution. HB 397 would not slow the imposition of the death penalty nor result
In new trials or appeals because the issues examined in each situation are different. The
bill would not require public hearings, only public meetings.

Opponents said there is no compelling reason to change Texas’ clemency procedures,
which repeatedly have been upheld by courts as meeting all constitutional requirements.
The Open Meetings Act should not apply to the Board of Pardons and Paroles, which is a
unique body unlike any state agency. Furthermore, there is no constitutional right to
clemency. HB 397 could cause unnecessary delays in imposing the death penalty by
providing an improper forum for another “trial” of the case, a function that would be
inappropriate for the board. Requiring the board to hold public meetings could open the
door first to claims of a right to a public hearing, then to a right to clemency. In addition,
infractions of the open meetings requirements could be used to try to challenge a decision
of the board.
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Enhanced criminal penalties and civil damages for hate crimes
HB 938 by Thompson, et al.
Died in Senate committee

HB 938 would have enhanced criminal penalties and allowed civil damages for crimes
motivated by bias or prejudice toward a group, including a group identified by race,

color, disability, religion, national origin or ancestry, age, status as a pregnant person,
gender, or sexual preference. For offenses against the person (Title 5, Penal Code), arson,
criminal mischief, or graffiti, the penalty would have been enhanced if at the punishment
stage of the trial, the court found by a preponderance of the evidence that the defendant
was motivated by bias or prejudice against a group, including one of the identified

groups. It would have been immaterial that a defendant incorrectly perceived a person to
be a member of one of the identified groups.

If requested by a prosecuting attorney, the attorney general could have assisted in the
investigation or prosecution of such crimes. The governor’s criminal justice division
would have been required to provide grants to help counties with fewer than 50,000
residents prosecute such crimes under certain conditions. The bill also would have
required specialized training for peace officers in the investigation and documentation of
such crimes.

The bill would have established a right to be free from acts of violence against members
of the identified groups and allowed civil actions and court-issued protective orders in
cases where individuals were harmed or threatened by such crimes.

Supporters said the brutal dragging and murder of James Byrd Jr. of Jasper has focused
national attention on hate crimes in Texas. HB 938 would address the rising level of
crime motivated by hatred by providing more prosecutorial and investigative tools to
crime fighters. Requirements for special training in identifying and investigating hate
crimes would better prepare law enforcement officers to deal with such crimes. The
protections would apply to every Texan. The bill would pass constitutional muster, as it
contains no conflicts with free speech and equal protection provisions. Also, by creating
enhanced penalties for property crimes, HB 938 would deter the escalation from property
crimes to offenses against persons. Allowing protective orders and civil penalties also
would help prevent and deter hate crimes. Incidents based on sexual preference represent
the second highest category of hate crimes, and the bill would bring balance to the
judicial system that has provided lighter sentences for such incidents.

Opponents said HB 938 would violate the equal protection section of the Texas
Constitution, Art. 1, sec. 3, which states that all Texans have equal rights, and no person
or group is entitled to separate privileges. The bill would establish a special right for a
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class or group not available to all Texans. This also would protect special classes of
people to the exclusion of others in violation of the equal protection clause of the U.S.
Constitution. The categories the bill would create were not narrowly tailored to serve a
compelling state interest, as should have been the standard. The government may not
regulate speech based on hostility, and the desire to communicate to certain groups that
the state does not condone “group hatred” or bias-motivated speech does not justify
selectively silencing speech on the basis of content.

TheHRO analysis appeared in Part One of the April R&ily Floor Report
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Criminal background checks for firearm sales at gun shows
HB 1199 by Danburg, et al.
Died in House committee

HB 1199, as proposed by a House Corrections Committee substitute, would have
established a third-degree felony for knowingly selling a firearm to another person at a
gun show without complying with the national instant criminal background check system.
It also would have been a Class A misdemeanor offense for a gun show promoter, with
criminal negligence, to permit sales of firearms at a gun show without compliance with
the national background check system. Both offenses would have had exceptions for
firearms sold to a person with a license to carry a concealed handgun or to a peace
officer. It also would have been a Class A misdemeanor for a gun show promoter to falil
to conduct an instant criminal background check on any person who purchased a firearm
at a gun show operated by the promoter from a person who was not a federally licensed
firearms dealer.

Only a licensed firearm dealer could have planned, promoted, or operated a gun show. At
least 30 days before a gun show was to be held, the show’s promoter would have had to
provide written notice of the date, time, and place of the show to local law enforcement
agencies. Violations would have been Class A misdemeanors.

Supporters said HB 1199 would close a loophole in current law requiring background
checks when guns are purchased from licensed firearms dealers in stores, but not
requiring background checks when guns are purchased from unlicensed dealers at gun
shows. The bill could make it more difficult for criminals or minors to obtain firearms
because they often seek them at gun shows to avoid background checks. All persons
buying guns commercially should be subject to the same background checks, no matter
where they make their purchases.

Opponents said HB 1199 is unnecessary. Problems with the illegal trafficking of
firearms at gun shows could be handled by police crackdowns, as well as by the
enforcement of current laws making it illegal to sell handguns to minors or to felons
within five years of the date felons were released from confinement, probation, or parole.
HB 1199 would be an overreaction to a nonexistent problem, since police already keep
close watch over gun shows.
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Detention of juveniles accused of involvement with firearms
HB 1269 by Goodman, et al.
Effective September 1, 1999

HB 1269 requires local juvenile probation departments to detain a juvenile until released
by a juvenile court judge, substitute judge, or juvenile referee or until a detention hearing
Is held if the juvenile is taken into custody for delinquent conduct and alleged to have
used, possessed, or exhibited a firearm. Juveniles may be detained in county jails or other
facilities if certain conditions are met, including the lack of an available certified juvenile
detention facility or secure detention facility in the county where the child is taken into
custody and separation of the child from adults in the facility. Detention hearings for
children held in county jails or other facilities must be held within 24 hours.

Supporters said that when a juvenile is accused of a crime involving a firearm, a judge
should decide whether to detain or release the youth during the short period before the
required detention hearing. HB 1269 would send a message to youths that illegal use of
firearms has serious consequences. Currently, juvenile suspects can be held in custody
before a detention hearing only if they meet certain criteria, such as being likely to
abscond, being a danger to the public, or not having suitable supervision. HB 1269 would
require holding juveniles only during the brief time between when they are taken into
custody and when a judge decides to release them or a detention hearing is held, usually
within two days. Judges are accountable to the public and should be involved in all
decisions relating to releasing youths involved with firearms. HB 1269 would not be a
burden on counties since judges could make a release decision before a hearing and
juveniles could be held in county jails or other facilities.

Opponents said that requiring all juveniles accused of firearm offenses to be detained,
no matter what the circumstances, arbitrarily would limit the discretion of local juvenile
departments. Current law, allowing juveniles to be held before their detention hearing if
they threaten public safety, gives local departments the proper justification and enough
leeway to confine any dangerous youths accused of firearm violations. HB 1269 fails to
recognize instances in which detaining a juvenile could be inappropriate. For example, a
youth who handles a gun that another youth has brought along on an outing could be
accused of unlawful carrying of a weapon, even though no violent incident occurred and
the youth did not know that a gun would be present. In other cases, it could be
appropriate to release a youth accused of a firearm offense if space were needed to house
other juveniles accused of serious, violent offenses. HB 1269 could be costly for counties
if they were required to hold juveniles whom they otherwise would have released.

TheHRO analysis appeared in the March I#ily Floor Report
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Creating a statewide database of gang information

SB 8 by West, et al.
Effective September 1, 1999

SB 8 expands the current authorization for local law enforcement agencies to keep
information on criminal combinations to allow the agencies to compile information on
criminal street gangs. Law enforcement agencies that compile this information must send
it to the Department of Public Safety (DPS), which must establish a statewide database by
September 1, 2000. In the database, DPS must distinguish information relating to children
from that relating to adults. SB 8 establishes criteria for submitting information to the
databases.

Information must be removed from the database after three years if it relates to an adult
who has not been arrested during that time. Information on children must be removed

after two years if the child has not been arrested or taken into custody for delinquent
conduct. Upon request by persons about whom information was collected, agencies must
review the information and determine whether there is reasonable suspicion that the
information is accurate and whether it complies with the statutory submission criteria. If

the information does not meet these requirements, it must be destroyed. Persons may seek
judicial review of decisions not to destroy the information.

Supporters said SB 8 would increase the effectiveness of a valuable tool already used
by law enforcement authorities to combat gang activity and to solve gang-related crimes.
Street gangs are becoming more mobile and organized, and they have increasing contact
with prison gangs. Current law hamstrings law enforcement by allowing information to

be shared only on a regional level. If law enforcement authorities are to combat gang
crimes effectively, they must share information statewide, and the database must include
all jurisdictions keeping these records. SB 8 would allow information to be collected on
“criminal street gangs” as well as “criminal combinations” to eliminate current constraints
on monitoring of criminal gang activities. The bill would allow database information to

be used only to investigate and prosecute criminal activity and not for other reasons, such
as background checks for jobs or credit checks.

This bill would not infringe on anyone’s right to free association. The mere fact that a
person was a friend of a gang member would not qualify that person for entry into the
database, because SB 8 would require that at least two of the objective criteria in the bill
be met before information on an individual could be included. SB 8 would require the
removal of information after a reasonable period if persons had not been arrested. Also,
persons could challenge information about themselves and could have judicial review of
any decision concerning their challenge.

Opponents said SB 8 would further erode Texans’ right to privacy. One important

House Research Organization

21



reason that gang information thus far has been limited to being kept on a local or regional
level is to accommodate rights to privacy and freedom of association. For example, a
police officer could conclude in error that a juvenile was a gang member because the
juvenile regularly played basketball with acquaintances, one of whom was a “known gang
member.” The juvenile might not be a gang member at all, or he might be a gang member
who had not taken up a life of crime.

The statewide database could include unfairly the names of persons who never had been
arrested for a crime. The database could include anyone “reasonably suspected” of
criminal activity simply because an informant considered reliable had identified the
person as a gang member and because the person frequented a gang’s area, associated
with gang members, and wore the clothes and tattoos of a gang.

Other opponents said the bill should allow city councils or commissioners courts to
decide whether to send information to the statewide database. This would ensure that the
public was aware of the decision to include citizens in the database and would give them
the opportunity to voice their opinions.

Notes. The 76th Legislature enacted other gang-related legisl&B®ri1576 by West,

et al. requires that when prison inmates who have been identified as gang members are
released, the Texas Department of Criminal Justice (TDCJ) must notify the sheriff of the
county and the police chief of the city in which the inmate will be rele&&8d577 by

West, et al. requires TDCJ to provide specialized training for parole officers who
supervise parolees who have been identified as gang members.

SB 1578 by West, et al. requires the attorney general to establish an electronic gang
resource system to give criminal justice and juvenile justice agencies information about
criminal street gangs. The system cannot contain information about specific offenders,
but can include information on gang names, colors, tattoos, migration patterns, and
recruitment activitiesSB 1580 by West, et al. establishes the Texas Violent Gang Task
Force, composed of representatives of state agencies and local law enforcement or
probation personnel, to enable law enforcement and correctional agencies to coordinate
tracking of gang activity.

TheHRO analysis of SB 8 appeared in the May Daily Floor Report The analysis of
SB 1578 appeared in Part Two of the May3ly Floor Report
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Civil commitment of sexually violent predators
SB 365 by Brown/SB 29 by Shapiro, et al.
Effective September 1, 1999

SB 365, the Texas Department of Criminal Justice (TDCJ) sunset bill, includes

provisions that allow certain repeat sex offenders released from a prison or a state mental
health facility to be committed through the civil courts to outpatient treatment and
supervision. The law authorizes the civil commitment of sexually violent predators,
defined as repeat sexually violent offenders who suffer from a behavioral abnormality
that makes them likely to engage in a predatory act of sexual violence. It establishes a
team to evaluate sex offenders for potential civil commitment. A special division of the
prison prosecution unit will represent the state and handle civil commitment proceedings.
Persons considered for civil commitment will have the right to counsel from TDCJ’s

Office of State Council for Offenders.

If a judge or jury finds that a person is a sexually violent predator, the judge must commit
the person for outpatient treatment and supervision to be coordinated by a case manager
employed by the Interagency Council on Sex Offender Treatment. The supervision and
treatment must continue until the person no longer is considered likely to engage in a
predatory act of sexual violence. Supervision must include tracking services. The state
must pay up to $1,600 for the cost of a civil commitment proceeding, including the costs
of appointed counsel and experts and of outpatient treatment and supervision.

Judges must conduct biennial reviews of committed persons, who may petition the court
for release at any time. Petitions also may be filed upon recommendation by the person’s
case manager. Failure to comply with a commitment requirement is a third-degree felony,
punishable by two to 10 years in prison and an optional fine of up to $10,000.

Supporters said SB 365 would be an effective way to monitor, supervise, and treat
sexually violent predators while they are in the community, thereby improving public
safety more cost-effectively than by committing these offenders to inpatient treatment.
Even with long prison terms, expanded treatment, and low parole rates, some sexual
predators who have not completed treatment successfully will be released from prison or
mental health facilities and should be under constant supervision until they complete
treatment.

Under SB 365, the commitment, treatment, and supervision of sexual predators would
occur through laws and procedures separate from those for mental health commitments.
Persons with mental illness would not be stigmatized by association with criminal sexual
predators because SB 365 would not use the mental health system or its resources.
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Committing a sexually violent predator to outpatient treatment and supervision would not
violate offenders’ state or federal constitutional rights. SB 365 would be less restrictive
than the Kansas law allowing inpatient civil commitment, which the U.S. Supreme Court
upheld in 1997 irKansas v. Hendrickd17 S.Ct. 2072. SB 365 would ensure that a
person being considered for civil commitment would have all necessary rights, including
the provision of an attorney, a jury trial on demand, and the ability to appeal.

SB 365 would require assessment and screening of potential candidates to ensure that
only offenders who were likely to reoffend would be channeled through the civil
commitment process. It would protect persons committed to treatment by allowing them
to file a release petition at any time and by requiring the case manager to authorize a
petition if the person’s situation had changed.

Opponents said harsh penalties for repeat sex offenses, beefed-up laws requiring the
registration of sex offenders, and existing authority to commit mentally ill people
involuntarily for treatment are better ways of protecting the public than enacting a new
civil commitment law. Singling out classes of people who can be confined against their
will would be unwise and could lead to an ever-expanding list of those who would
qualify for civil commitment. The availability of civil commitment could give the public a
false sense of security because many potentially dangerous offenders still would be
released into society without being committed to outpatient treatment.

The cost of long-term supervision and treatment of civilly committed sex offenders,
coupled with litigation, would be prohibitive. The state’s resources would be better spent
and public safety better enhanced by providing effective treatment for the thousands of
sex offenders in prison. The cost of civil commitment would continue to escalate as more
offenders were subjected to supervision and treatment and few, if any, were released.

Civil commitment would amount to little more than an “end run” around civil rights laws
by using a civil forum to increase a criminal’s punishment unfairly. It is not certain that a
Texas civil commitment law would pass constitutional muster simply because the U.S.
Supreme Court upheld the Kansas law.

Notes: SB 29 by Shapiro, which would have allowed civil commitment of sexually
violent predators, passed the Senate on May 6 but died on the House calendar. The
provisions of SB 29 were added to SB 365 in conference committee.

TheHRO analysis of SB 29 appeared in the May P4ily Floor Report For more
information on this issue, see HRO Focus Report Number Z88 Commitment of Sex
Offenders March 16, 1999.
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Family violence legislation
SB 50, SB 23, HB 2124, HB 577, HB 1411, HB 819
Effective September 1, 1999

The 76th Legislature enacted several bills dealing with family violence.

SB 50 by Nelson, et al. extends from one year to two years the maximum period for
which family violence protective orders may be in eff&8.23 by Nelson, et al. extends

from 31 to 61 days the length of time that emergency protective orders in family violence
or stalking cases may be in effect. It also sets 31 days as the minimum time the order may
be in effect.

HB 2124 by Cuellar requires a magistrate to issue an emergency protective order when a
defendant appears before the magistrate after an arrest for a family violence offense
involving serious bodily injury to the victim or the use or exhibition of a deadly weapon
during the commission of an assault. In such cases, the magistrate may suspend a
defendant’s license to carry a concealed handgun. If a person has been found to have
committed family violence, a court may use a protective order to suspend a license to
carry a concealed handgun.

HB 577 by Giddings extends from 24 to 48 hours the maximum period that someone
arrested or held without warrant for prevention of family violence can be held after bail
has been posted and after the initial four-hour period. For the detention period to exceed
24 hours, the magistrate must conclude that there is probable cause to believe that the
person committed the offense and that, within the previous 10 years, the person had been
arrested for one or more family violence offenses or for any other offense in which a
deadly weapon was used or exhibited.

HB 1411 by Naishtat prohibits, unless specified conditions are met, courts from allowing
parents access to children if it has been shown that there is a history of family violence
during the two years before the filing of a suit to affect a parent-child relationship or
while such a suit is pending. HB 1411 also declares it the state’s policy to provide a safe
and nonviolent environment for a child.

HB 819 by Naishtat allows a party to a divorce proceeding or a child custody suit to file
a written objection to court-ordered mediation if the person had been a victim of family
violence. The suit may not be referred to mediation unless, on request of the other party,
the court holds a hearing and determines that a preponderance of the evidence does not
support the objection.
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Supporters said these bills would provide needed protections to individuals threatened
by family violence. Judges would retain flexibility to craft protective orders and to handle
cases according to the particular requirements of a case. Family violence is a serious
problem in Texas, and the law should be expanded to protect victims adequately. The
Department of Public Safety reported 181,773 incidents of family violence in 1997, one-
third more than in 1991. Family violence accounts for nearly one-quarter of all violent
crimes in Texas.

These bills would help defuse potentially volatile family-violence situations. Several of
the bills would give victims more time to make arrangements for their safety. Current law
often does not allow enough time for victims to arrange other housing, secure civil
protections, make transportation or day-care arrangements, or obtain social services.
Allowing courts to suspend concealed-handgun licenses of family violence perpetrators
subject to protective orders would help make family violence victims safer.

HB 1411 would help protect children by reducing their exposure to violence. HB 819
would prevent a batterer from using the mediation process as unfair leverage.

Opponents said these bills would go too far and some would place unreasonable
restraints on the liberty of persons, including some who areamalysecf crimes. The
Legislature should not continue to craft a specific set of laws and procedures for persons
accused of one type of crime. Also, many of these bills would limit judicial discretion to
handle family violence cases. It would be unfair to subject persons accused or convicted
of family violence to special rules for suspending concealed-handgun licenses.

HB 1411 is unnecessary because courts already have discretion to consider the
commission of family violence when deciding custody or visitation rights. The use of
mediation should not be limited as proposed by HB 819 because mediation can be useful
for resolving disputes outside of the formalities of a full court proceeding.

TheHRO analysis of SB 50 appeared in Part Three of the Mayb2fly Floor Report
The analysis of SB 23 appeared in Part Two of the May&ly Floor Report The
analysis of HB 2124 appeared in Part Two of the M@aby Floor Report The analysis
of HB 1411 and HB 819 appeared in the AprilQdily Floor Report The analysis of
HB 577 appeared in Part Two of the April R&ily Floor Report
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Injury to a preghant woman

SB 188 by Ogden, Lucio
Died in the House

SB 188 would have made it a third-degree felony under the assault statute to cause
bodily injury to a pregnant woman intentionally, knowingly, or recklessly. The bill would
have made it an offense under aggravated assault to cause bodily injury to a pregnant
woman that caused a miscarriage or stillbirth. It would have been an affirmative defense
to prosecution for both offenses that the conduct was an abortion performed in
accordance with the Medical Practice Act. It would have been a second-degree felony
under intoxication assault if a person operating an aircraft, watercraft, or motor vehicle
while intoxicated caused bodily injury to a pregnant woman resulting in a miscarriage or
stillbirth. SB 188 would have created a civil cause of action making persons liable for
damages if they caused a pregnant woman to suffer bodily injury resulting in a
miscarriage or stillbirth due to a wrongful or negligent act or omission. Courts could have
awarded compensatory and exemplary damages. The cause of action would not have
applied to an abortion performed in accordance with the Medical Practice Act, and either
the mother or the father of the fetus could have brought the action.

Supporters said SB 188 would close a gap in current law by giving protection to
pregnant women who suffer a loss due to a wrongful act of another. Currently, if a
pregnant woman is assaulted, a criminal prosecution can be brought only for assault to
the woman. Other acts, such as running a red light and causing a pregnant woman to have
a miscarriage, can be handled only for their effect on the woman. Also, civil damages can
be recovered only for the woman’s injuries. SB 188 would give pregnant women
additional protections just as the state provides for other groups of vulnerable persons,
such as elderly people and children. SB 188 would not affect in any way a woman'’s right
to an abortion. Thirty-eight states and the District of Columbia allow civil remedies for
wrongful acts that result in a miscarriage or stillbirth, and 26 states have criminal laws
dealing with the situation.

Opponents said SB 188 could establish a statutory foundation to restrict a woman’s
right to an abortion. The bill could result in a fetus being elevated to the legal status of
personhood, resulting in a back-door approach to restrict women’s access to abortion.
Also, SB 188 unwisely would give pregnant women a more protected legal status than
other women. When the Penal Code was revised in 1993, the Legislature decided not to
prescribe varied treatment of victims subject to similar harm. SB 188 proposes a major
change by enhancing the penalty for assault from a misdemeanor to a felony. The broad
gap between felony and misdemeanor punishments should not be bridged solely on the
basis of the victim’s status.
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Prohibiting death penalty for mentally retarded

SB 326 by Ellis, et al.
Died in House Calendars Committee

SB 326 would have prohibited a court from imposing a death sentence on a mentally
retarded defendant found guilty of a capital offense. If a court found that a person was
mentally retarded at the time of the offense and the person was convicted, the court
would have had to impose a sentence of life in prison. The burden of proof would have
been on the defendant to prove that the defendant was mentally retarded at the time the
offense was committed. Defendants with intelligence quotients of 65 or less would have
been presumed to be mentally retarded. The state would have been able to offer evidence
to rebut the presumption of mental retardation or the defendant’s claim.

Supporters said justice is not served when the state executes a mentally retarded
person. The death penalty should be reserved as a punishment for those who clearly can
comprehend why they are going to die. Texas should follow the lead of 12 other states
and the federal government in banning the execution of persons with mental retardation.
The “safeguards” provided in current law to prohibit the execution of the incompetent do
not always work. Since 1976, Texas has executed five mentally retarded individuals. SB
326 still would allow mentally retarded persons found guilty of committing capital

murder to be punished appropriately by life in prison. The rebuttal presumption
prohibiting the execution of those with 1Q scores of 65 or less would ensure that the law
applied to those who clearly were mentally retarded and would allow prosecutors to
challenge the presumption. Other cases would be decided on a case-by-case basis. It is
unlikely that someone could fake mental retardation or that their level of retardation
would fluctuate. Mental retardation is determined by a multi-pronged test, and SB 326
would require qualified, experienced experts to examine defendants.

Opponents said SB 326 is unnecessary because Texas law already has several
safeguards to protect defendants with mental impairments who lack the mental capacity to
understand the consequences of their crimes. Courts can declare someone incompetent to
stand trial, or a defendant may be found not guilty by reason of insanity. In addition,

juries can consider mental retardation as a mitigating circumstance when imposing a
sentence. Decisions should continue to be made on a case-by-case basis by courts and
juries. The issue that should be considered is whether or not a defendant understands
right from wrong, not an IQ score. It would be unwise and unfair to define mental
retardation with an IQ number because it could lead to a situation where someone just
one point higher could be executed. Defendants could fake their level of mental
retardation to save their lives. SB 326 would just add another appeal avenue to the
already lengthy death sentence appeals process.
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Defining illegal gambling and amusement machines

SB 970 by Sibley
Died in House Calendars Committee

SB 970 would have created a new definition of a “bona fide amusement device” that, if
played for something of value other than money, would have been legal. A bona fide
amusement device would have been defined as an amusement game for which skill was
the predominant requirement to win a thing of value, which could not have been cash, a
cash equivalent, or redeemable for cash. The monetary value of such an item awarded
from a single play could not have exceeded $5. An exception to this rule would have
allowed bona fide amusement devices on the premises of a licensed gaming venue to
award items of value that could have been redeemable for game cards or tickets.

Licensed gaming venues would have meant premises that were licensed or permitted for
the on-premises consumption of alcohol and that were licensed to conduct bingo or
parimutuel wagering or to sell lottery tickets. Game cards would have been defined as
bingo cards for play on the premises where the device was located. Tickets would have
been defined as parimutuel tickets redeemable at a racetrack where the device was
located.

“Bona fide amusement device” would not have included:

® (evices that employed an inherent, material element of chance to affect whether a
player would win or be awarded a thing of value and that were designed to be pre-set
in a way that limited the overall percentage of the consideration paid by players that
would be awarded as prizes; or

® electronic, electromechanical, or mechanical contrivances that for a consideration
afforded the player an opportunity to obtain anything of value, the award of which
was determined solely or partially by chance, even though accompanied by some skill,
whether or not the prize was paid automatically by the contrivance.

Gaming devices used in gaming conducted by some Texas Indian tribes and devices
owned or possessed by the tribes in conjunction with that gaming would have been
considered gambling devices only if so defined under the law as it existed on January 1,
1999.

Supporters said SB 970 would close loopholes that have allowed electronic gambling
to proliferate under the cover of a law intended only to legalize amusement games with
no significant payoff. SB 970 would draw a bright line between legal and illegal
machines so that law enforcement authorities and prosecutors could combat illegal
gambling machines and the public could continue to enjoy legal amusement games.
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Problems have arisen for law enforcement officers because current law is vague and it
can be difficult to determine if a machine, such as an “eight-liner,” sometimes is used to
award prizes in excess of the legal limit. SB 970 would prohibit amusement machines
from awarding cash and would require them to be based on skill with no big payoff. True
gambling machines would be prohibited. SB 970 would define these machines clearly
based on their capabilities and features so that manufacturers of the machines could not
simply change the way a machine looked and call it legal.

Allowing amusement machines in racetracks and other gaming venues would give Texans
more entertainment options and allow these places to diversify. SB 970 would be fair to
Indian tribes by not affecting machines that were not considered gambling devices on
January 1, 1999.

Opponents said current law outlawing gambling devices and defining legal amusement
machines is adequate to control gambling. If illegal games are proliferating, enforcement
and prosecution should be stepped up. SB 970 could outlaw many harmless amusement
machines such as “eight-liners,” unfairly helping large, well-established businesses such
as amusement parks and national-chain restaurants at the expense of small venues such as
VFW halls, bowling alleys, or stores. The criteria used to decide whether a machine is
legal should relate to the prize and not to the inner workings or technical aspects of
machines. SB 970 would do little to clarify the law and could complicate the issue
further. The bill would base the definition of a gambling machine on the subjective
standard of having skill as the predominant requirement to win. It would be better to
define skill or to institute some other non-subjective test.

It would be unwise to allow amusement machines at bingo halls, parimutuel racetracks,
and lottery retailers to award players with betting tickets or bingo cards because the
tickets or cards could be used to win large amounts of cash. SB 970 also could result in
expanded Indian gaming by explicitly allowing gambling machines operated by some
tribes.

For additional information, see HRO Focus Report Number 26Fyzzy Issue: Are
Eight-Liners Amusement or Gamblind=ebruary 2, 1999.
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Texas courthouse preservation program

HB 1341 by Gallego, et al.
Effective September 1, 1999

HB 1341 creates the Texas courthouse preservation program. A county that owns a
historic courthouse may apply to the Texas Historical Commission (THC) for a grant or
loan for a historic courthouse project. A grant may not exceed the greater of $4 million or
2 percent of the biennial appropriation for the historic preservation program. A county
must develop a master preservation plan for the project and use recognized preservation
standards. Biennial appropriations to the THC for program administration and oversight
may not exceed the greater of $2 million or 1 percent of the biennial appropriation for the
program. HB 1 by Junell, the general appropriations act for fiscal 2000-01, includes $50
million for the Texas courthouse preservation program.

Supporters said HB 1341 would help counties preserve the state’s local historical
heritage. Historic Texas courthouses not only serve as county administrative centers but
can promote economic development. Picturesque local courthouses have become popular
locations for major films, television movies, and commercials. They also attract cultural
and heritage tourists, who generally spend more time and money than purely leisure
travelers. All 225 historic Texas courthouses have made the National Trust for Historic
Places list of the most endangered places in the United States, and almost all are in need
of repairs. Most were built with thick walls to retain coolness and conserve heat and with
large open spaces to allow good air circulation, making them more economical to operate
than many modern buildings.

Opponents said HB 1341 represents the wrong priority for Texas. Instead of spending
state dollars on old buildings, the Legislature should appropriate money for its people.
Public and higher education, health care, environmental protection, and other needs have
a higher claim on state spending than restoring courthouses. Such projects more
appropriately should be financed by private donations and local funding rather than by
state dollars. Restoring county courthouses could far exceed the cost of starting over with
a new building, and while historical preservation is important, restoring buildings that
have deteriorated over the years makes little economic sense.

TheHRO analysis appeared in Part Two of the April Daily Floor Report
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Implementing and taxing interstate branch banking
HB 2066, 2067 by Marchant
Generally effective May 29, 1999, and January 1, 2000

HB 2066 permits interstate branch banking in conformity with federal law. An out-of-

state corporation may enter the Texas market by acquiring an existing branch or bank,
merging banks or bank holding companies, or establistengpvobranches. The law

retains Texas’ policy that a bank or bank holding company may not hold more than 20
percent of deposits in the state and may not acquire a bank that has not been operating for
at least five years. The deposit concentration provision also applies to intrastate
acquisitions. An out-of-state bank may establiste amovobranch in Texas if the laws of

its home state would permit a Texas bank to establihreovabranch there.

The law’s “super parity” provision allows a Texas bank to perform an act, own property,

or offer a product or service that is permitted for any domestic depository institution by
any state or federal law. However, super parity may not be used to circumvent certain
state laws, including those regarding branching limitations, the sale of insurance products,
Interest rate restrictions, fiduciary obligations, and consumer protection. The banking
commissioner has regulatory authority over banks’ intentions to use super parity and may
prohibit a bank from exercising this power if specific authority for it did not exist, if

federal law preempted its use, or if it would adversely affect the soundness of the bank.

HB 2066 also allows interstate expansion for trust companies. An out-of-state trust
company may conduct business in Texas at an office other than a bank branch, under
rules to be issued by the banking commissioner. These trust companies are subject to the
franchise tax and to minimum capital and other regulatory standards applicable to state
trust companies. In a manner similar to banks, the bill establistes@vareciprocity

policy, and acquisitions of Texas trust companies are subject to requirements that are
similar to those for banks.

The law broadens requirements that all out-of-state financial institutions register with the
secretary of state, who must qualify them to do business in Texas. It allows state banks
and other domestic institutions to designate a registered agent to expedite the service of
process. The law establishes a fee schedule for these designations. It allows a Texas bank
to act as an agent for another depository institution without regard to whether the Texas
bank was an affiliate or otherwise related to the other institution. It also authorizes the
deposit of state, school district, local government, and other public funds with branches

of banks located in Texas, as well as with banks domiciled here.

HB 2066 expands the authority of the banking commissioner to coordinate and share
information with other states’ bank supervisory and regulatory entities to regulate
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branches of out-of-state banks. These powers are consistent with the commissioner’s
current authority over institutions domiciled in Texas.

Although HB 2066 as a whole took effect May 29, 1999, most of its provisions take
effect September 1, 1999.

HB 2067 subjects branches of out-of-state banks and savings and loan associations to the
state franchise tax. It expands the definitions of “banking corporation” and “savings and
loan association” to include any such institution organized under the laws of Texas or
another state, under federal law, or under another country’s laws.

Supporters of HB 2066 said the banking industry in Texas needs legislative action to

set the parameters for branch banking because the federal government has preempted the
state’s opt-out legislation that was intended to prohibit interstate branching here. Texas
has lost a court challenge of the preemption and now must change state law to reflect the
new interstate banking environment. HB 2066 would provide a framework for interstate
branch banking that was acceptable to all interested parties and would preserve the
attractiveness of a state charter while implementing federal requirements for interstate
branching.

Supporters of HB 2067 said it would require all banks and savings and loan
associations doing business in Texas to pay their fair share of franchise taxes. Without
HB 2067, banks domiciled in other states would have an unfair competitive advantage
over those domiciled in Texas, because current law allows out-of-state banks to avoid
paying taxes in Texas.

Neither HB 2066 nor HB 2067 encountered significant opposition.
TheHRO analysis of HB 2066 appeared in Part One of the Aprill28ly Floor

Report The analysis of HB 2067 appeared in Part Two of the Apriddi8/ Floor
Report
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Expanded uses of economic development sales tax revenue
HB 3029 by Oliveira, et al.
Effective September 1, 1999

HB 3029 expands uses of the Development Corporation Act by including targeted
infrastructure and improvements to promote new and expanded business development,
job creation and retention, job training, and educational facilities among projects eligible
to use funding from a local economic development sales tax. The bill defines the powers
and governing structure of a public corporation established to administer a spaceport
project, which is eligible to use development corporation sales-tax revenue.

If a city holds an election in which voters approve the implementation of a sales tax for
economic development, the economic development corporation is exempt from paying
property taxes. A corporation in a city that has not held such an election is not exempt
from paying property taxes, regardless of when the corporation was organized.

Supporters said HB 3029 would clarify that a city with an economic development sales
tax may use the revenue for additional projects, such as job creation and training. This
would help communities provide additional incentives to attract new businesses and
retain existing businesses.

HB 3029 also would increase the chances that a Texas county would be designated as a
spaceport site. For Texas to compete with Florida and California for this industry, the
public and private sector must show interest in the project as other states have done.

Opponents said including job training as an eligible project could disadvantage
businesses in cities that have adopted an economic development sales tax, because those
businesses could be less likely to obtain assistance through the Smart Jobs Fund and
Skills Development Fund.

HB 3029 would expand the Development Corporation Act far beyond its original intent
by including provisions for a multimillion-dollar spaceport project. The economic
development sales tax in counties vying for this designation should be used for more
general projects authorized under existing law.

TheHRO analysis appeared in Part Two of the MayD&ily Floor Report
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Revising the Smart Jobs program

HB 3657 by Oliveira, et al.
Effective September 1, 1999

HB 3657 extends the Smart Jobs program through December 31, 2001, establishes a
rainy day fund for the program for use during economic downturns, and directs new
funding to the Skills Development Fund. The Smart Jobs program will award grants for
the creation and retention of jobs that pay at least 100 percent of the average weekly
wage in the county and that are covered by a group health insurance plan for which the
employer pays at least 50 percent of the premiums or other charges. Money from the
Smart Jobs fund is to be spent in all areas of the state in approximate proportion to each
region’s share of the state population, civilian labor force, unemployed, and submission
of grant applications for qualified jobs. At least 20 percent of the grants must be awarded
to employers who relocate to the state. Businesses may not apply both for a Smart Jobs
program grant and to a college for a Skills Development Fund grant unless the business
and the college file an application for concurrent participation in both programs.

Supporters said HB 3657 would fine-tune the Smart Jobs program, which allows Texas
to improve the competitive position of businesses and workers in the global marketplace
by helping to upgrade the skills of skilled, well-paid workers. The bill would help the
border region by requiring that Smart Jobs money be spent in all areas of the state in
proportion to each region’s share of the state’s population, civilian labor force,
unemployed, and qualified jobs.

The rainy day fund would help stabilize fluctuations in the unemployment insurance (Ul)
fund. Because the Smart Jobs program depends on revenues from the Ul fund, Smart Jobs
funding would suffer in times of high unemployment. The rainy day fund would allow

the state to take advantage of Texas’ healthy economic climate.

Opponents said the Smart Jobs program would not target workers who need training

the most. Many areas of Texas lack workers with even basic skills who would qualify for
the types of existing jobs necessary to attract Smart Jobs training funds. The state should
direct more funding toward workers who need less specialized skills to get entry-level

jobs. The Smart Jobs program funds customized training for particular businesses, which
already spend a great deal of their own money to train and retrain employees to keep pace
with competitors. The state should not spend public money when the direct benefit goes
only to the individual companies who receive the grants.

TheHRO analysis appeared in Part Two of the April Phily Floor Report
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Financing for 2007 Pan American Games and 2012 Olympics
SB 456 by Madla, et al.
Effective August 30, 1999

SB 456 creates a Pan American Games trust fund and an Olympic Games trust fund, to
be used only to fulfill joint obligations of the state and a municipality to a site selection
organization under a contract to support the games. The maximum amounts for the funds
are $20 million for the Pan Am Games and $100 million for the Olympics. The
Comptroller’s Office must establish and administer the funds. It also must determine the
incremental tax revenue generated by the selection of a Texas city as a host city for either
of the games. The comptroller is charged with depositing the incremental municipal and
state taxes generated as a result of the games into the fund beginning with the first
measurable economic impact after the selection of the city. The state portion of the fund
would be 86 percent, with the city portion covering the remaining 14 percent.
Disbursements from the fund could be made only after the comptroller certified that
disbursement was required by the games support contract. Any money remaining in the
fund after the respective games would be remitted to the state and the municipality. A
municipality must hold an election, if time permits, on a uniform election date to endorse
the use of a portion of its sales and use taxes to support the fund.

SB 456 imposes ethics requirements on the local organizing committee, including
disclosure of financial interests, disclosure of each contribution and each expenditure,
and submission of financial statements. The bill establishes an offense of bribery for
intentionally or knowingly offering, conferring, soliciting, or accepting any benefit for the
recipient’s decision, opinion, recommendation, or vote as a member of an organizing
committee or site selection organization. This would not apply to meals and entertainment
reported under the bill's expenditure requirements.

Supporters said San Antonio, Houston, and Dallas are preparing bids to host either the
2007 Pan American Games or the 2012 Olympics, and all three cities have a good chance
of being selected. For a city to receive the award, however, the state must create a fund to
cover any possible losses by the site selection organization that may result from hosting
the games. SB 456 would allow the creation and funding of the trust funds with tax
revenue directly attributable to the games, which should be more than sufficient to meet
the required amount. It is very unlikely that there would be any losses related to hosting
the games, so the fund revenue eventually would go back to the state and the city.

Opponents said this bill would allow state and municipal tax revenues to be pledged
against losses to the Pan Am Games and Olympic Games. Sales tax revenues are the
primary method of financing many state and local functions. This legislation would
dedicate a substantial portion of that revenue, setting it aside for several years to
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guarantee against the losses of the international games organizations for choosing Texas
cities to host their games. This revenue dedication could impair the state or cities’ ability
to provide funding for needed services.

TheHRO analysis appeared in Part Two of the May Daily Floor Report
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Amending constitutional provisions for reverse mortgages
SJR 12 by Carona, et al.
Effective if approved by voters on November 2,1999

SJR 12 would amend constitutional provisions authorizing reverse mortgage home
equity loans. With a reverse mortgage, the borrower receives regular payments from the
lender based on the equity built up in the borrower’'s homestead. Repayments do not
begin until the homeowner no longer owns or occupies the homestead. Specifically, SIR
12 would, if approved by voters at the November 2, 1999, election:

® increase the minimum eligibility age to 62 from 55 years;

® establish that regular installment payments could be reduced at the request of the
borrower;

e allow lenders to pay directly taxes, insurance, repairs, assessments levied against the
property, and any lien with priority over the reverse mortgage, if the borrower failed
to pay them;

® extend the time that the borrowers must cease occupying property before repayment
begins to 12 months from 180 days and eliminate the requirement that the homestead
owner’s location be unknown to the lender;

® require the lender to provide the borrower 30 days to remedy conditions creating
grounds for foreclosure; and

e stipulate that a court order was needed to foreclose for any reason other than the death
of the borrowers or the sale or transfer of the property.

Supporters said SJR 12 would give elderly homeowners in Texas the opportunity to
supplement their monthly income with equity they have built up in their homestead and
would reinforce strong constitutional protections against foreclosure. The provisions of
the 1997 home-equity constitutional amendment did not provide sufficient legal
certainties to cause a market for reverse mortgages to develop in Texas. As a result, no
reverse mortgages have been issued in Texas. SJR 12 would harmonize state laws with
federal rules and guidelines to allow older Texans to use the equity in the homes to
provide a means of support.

This proposed amendment would establish a more complete framework to develop

reverse mortgages and would balance successfully the needs of senior citizens and the
interests of lenders. It would add substantial consumer protections to help avoid
foreclosure on those who continue to reside in the homestead. SJR 12 would protect
elderly Texans from being forced to sell or vacate their homes because of technicalities,
unforeseen circumstances, sudden expenses, or oversights. It also would enable lenders to
step in when needed to protect their security interests by being authorized to pay taxes,
Insurance, maintenance and repairs, assessments, and any other liens on the property in
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addition to any regular instaliments.

Opponents said the Constitution should specify that the payments made by the lender
should be made out to the borrower only, except in cases when the lender needs to make
direct payments to cover taxes, insurance, repairs and maintenance, assessments, or
priority liens. This would reduce the likelihood that seniors would be duped into giving
their equity away to another person or company.

Other opponents said the proposed amendment would create reverse mortgages that
would be unnecessarily restrictive. Texas ought to allow homeowners to establish lines of
credit in addition to, or in lieu of, lump-sum or periodic payments. Borrowers in other
states can do this, and it makes reverse mortgages more attractive to borrowers and
lenders alike. A borrower should have the flexibility to adjust installments up or down as
needed and ought to be able to request a lump-sum payment of the remaining amount at
any time, as in other states.

TheHRO analysis appeared in the May IBaily Floor Report
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Campaign reporting requirements

HB 4 by Gallego, et al.
Died in the Senate

HB 4, as passed by the House, would have required candidates and officeholders for
statewide office, state senator, state representative, State Board of Education, and court of
appeals justice to establish a single principal political committee through which all
contributions and expenditures would have been funneled. It would have created a civil
penalty of $4,000 for accepting prohibited contributions or making prohibited

expenditures from personal funds. It would have required candidates to disclose their
contributors’ occupations and employers and to describe the property or services
contributed by in-kind contributors. If the donation was unsolicited, the candidate would
have had 30 days to request identifying information from the contributor. General-
purpose committees that accepted political contributions over $5,000 during the last days
of a campaign would have had to report the contribution 48 hours after accepting it.
Individuals or committees, other than a state or county political party, making a direct
campaign expenditure of more than $5,000 during the last days of a campaign would have
been required to file a report with the Ethics Commission within 24 hours.

The bill would have changed the definition of a pledge and required pledges over $1,000
or 10 percent or more of the anticipated cost of a campaign to be reported. The report
would have had to include the name of each person making an offer, the intent, if the
offer was accepted, whether or not it was received, and how much it was.

Corporations or labor organizations would have to have reported expenditures over $100
to finance the establishment or administration of a general-purpose committee or to
finance the solicitation of political contributions to a general-purpose committee from
employees or stockholders of a corporation. The bill would have raised to $100 from $50
the threshold for reporting individual political contributions, expenditures, and loans.

Supporters said HB 4 would revise and enhance the current campaign reporting laws. It
would create a reporting system that would allow citizens to be fully informed about the
funding of political campaigns and how candidates were spending their contributions.

A good reporting system should require disclosure both from those who give and those
who receive political contributions to ensure the accuracy of the information submitted.
Fuller disclosure would highlight patterns of special-interest giving and identify
concentrations of donations by certain groups or individuals and their employers.

Requiring individuals or political committees who make large direct campaign
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expenditures during the last 10 days of a campaign to report those expenditures within 24
hours would go a long way toward informing citizens about who is backing whom. The
public should have this information available before the election rather than after.
Campaign fund-raising would be centralized under one principal political committee so
that contributions and expenditures could be identified and tracked more easily. The bill
would simplify the reporting process and the monitoring of campaign finance for
candidates, TEC, and concerned citizens alike.

Administrative and solicitation expenditures made by corporations and labor
organizations currently are not reportable. Having this information would highlight which
corporations and unions were infusing money into the political system. Raising the $50
threshold on reporting of contributions and expenditures to $100 would lessen the
administrative burden of having to report small contributions. Requiring the description
of in-kind contributions and expenditures would enhance disclosure and clarify that
pledges or offers would be reported even if the pledge was not received, allowing
candidates to create a more accurate financial report.

Opponents said HB 4 would impose too many burdensome requirements for candidates
and officeholders by requiring additional identifying information about contributors. It is
not clear what public good would be served by identifying a contributor’'s employer.

Other opponents said that the proposed civil penalty of $4,000 for knowingly
accepting illegal contributions or making a contribution or expenditure from personal
funds was too low. A better solution would be to make the civil penalty proportionate to
the amount of the prohibited contribution or expenditure.

Current law limits the use of campaign contributions to repay personal wealth loaned to
the candidate’s campaign. However, a candidate’s use of political contributions to repay a
bank loan for which the candidate is personally liable does not count toward the limits on
reimbursement, and the bill does not address this issue at all. HB 4 also does not address
the issue of out-of-state political action committee activity, for which Texas needs clear
reporting guidelines. Out-of-state PACs need to be held to the same disclosure standard
as Texas-based PACs.

TheHRO analysis appeared in the May 12aily Floor Report
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Electronic campaign-finance reporting
HB 2611 by Greenberg, Gallego, et al.
Effective September 1, 1999

HB 2611 requires candidates for statewide office, state senator, state representative, the
State Board of Education, or a district office filled by voters of more than one county,
including courts of appeal, officeholders, and political committees that are required to file
campaign finance reports with the Texas Ethics Commission (TEC) to file the reports
electronically. Those who do not use computers to keep current contribution and
expenditure records are exempt from the electronic filing requirement if they file with
each report an affidavit stating their exemption. Multi-county district or statutory county
judges and district attorneys also are exempt. Candidates, officeholders, or political
committees whose contributions and expenditures do not exceed $20,000 in a calendar
year are exempt, but this exemption does not apply to statewide candidates and
officeholders or specific-purpose committees supporting or opposing them.

Those required to file electronically must do so by computer modem, computer diskette,
or the Internet, using software supplied free by TEC or other software that meets
commission specifications. Persons filing reports must specify to TEC which format they
will use.

TEC must post a report on the Internet no later than the second business day after the
report is filed. However, if every candidate for a particular office or every political
committee supporting or opposing a candidate for an office has not filed a report by the
reporting deadline, TEC may not post reports on the Internet until everyone has filed, or
no later than the 21st day after the report filing deadline, whichever comes first. For
reports due eight days before an election, TEC must post the reports by the fourth day
after that filing deadline. Before making the reports available on the Internet, TEC must
remove a contributor’'s address, except for the city, state, and zip code.

Persons filing electronic reports may use publicly accessible computers that have Internet
access and web browser software. State agencies, cities, counties, independent school
districts, and public libraries must allow the use of their computers for this purpose but
are not required to furnish supplies. Officeholders may not use their official computers to
file reports electronically.

Supporters said HB 2611 would enable Texas voters to know who is contributing
money in the political process and how it is being spent. Without prompt and accurate
information, voters who wish to make more informed choices find it almost impossible to
figure out who is backing a certain candidate. Posting campaign financial reports on the
Internet would enable Texans to observe campaign spending right up until an election. If
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voters wanted to know what special-interest groups were backing a given candidate, they
could obtain this information before the election. Electronic filing would not place a
burden on less well-funded candidates or on those who were not computer-literate
because candidates who did not use computers in their campaigns would be exempt, as
would those who collected or spent less than $20,000 per year, unless they were
statewide candidates, officeholders, or committees.

Posting reports on the Internet would be delayed only if all candidates or committees had
not filed in a timely fashion. Posting campaign reports simultaneously only after all
candidates for a particular race had filed would ensure that no candidate had an advantage
over another. Regardless of whether the reports were posted on the Internet two days after
they were filed or 21 days after the filing deadline, they would be available on the

Internet before an election.

Opponents said that choosing a software program that could meet everybody’s needs
would be very difficult. Some grassroots candidates likely would find it difficult to

comply with the electronic filing requirement. The program software would have to

include searchable features and be easy to use for everyone who had to file electronically.

Preventing TEC from posting any campaign reports until all of the reports were filed or
21 days after the filing deadline would create a significant delay in getting information to
the public. The electronic reporting deadline should apply to everyone under all
circumstances, and for those who violated the law, there should be a penalty.

TheHRO analysis appeared in the May[Baily Floor Report
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Public participation in environmental permitting procedures
HB 801 by Uher, et al.
Effective September 1, 1999

HB 801 adds certain restrictions to the contested case hearing process for environmental
permit applications. The Texas Natural Resource Conservation Commission (TNRCC)
may not refer an issue to the State Office of Administrative Hearings (SOAH) unless the
iIssue involves a disputed question of fact, is raised during a public comment period, and
Is relevant to the application decision. If TNRCC grants a contested case hearing, it must
limit the scope and number of issues referred to SOAH and must specify the maximum
expected length of the hearing. HB 801 also eliminates vague statutory language
stipulating that requests for contested case hearings must be “reasonable” and supported
by “competent evidence.”

HB 801 provides earlier notice and expanded public meeting-and-comment periods for
water quality, solid and hazardous waste, and injection well permits, as well as for
applications for confined animal-feeding operations proposed to be located in certain
watersheds or near public water supply systems. The bill neither expands nor restricts the
kinds of permits that are subject to public notice, comment, or contested case hearings,
with one exception. Contested case hearings no longer are required for renewal of certain
hazardous waste storage and processing permits as long as the waste is generated on site.
HB 801 requires additional notice and expanded public comment for contested air permits
but leaves in place current statutory provisions that allow TNRCC's executive director to
approve air permits for which hearings are not requested. It also requires TNRCC to
prescribe alternative methods by which small businesses may publish notice of
applications for air permits as long as there is no significant effect on air quality.

Supporters said HB 801 was the result of negotiation by industry, local governments,

and public interest and environmental groups. It would balance various competing
interests by shortening the contested case hearing process and making it more predictable
for permit applicants while preserving opportunities for citizens affected by permit
proposals to request hearings. Earlier notice and public comment periods would
encourage permit applicants and those affected by permits to discuss permits early in the
process so problems could be solved without the need for contested case hearings.

Opponents said that although HB 801 would remove the opportunity for contested case
hearings for only limited kinds of permit renewals, the bill could be the first of a series of
incremental steps to scale back the right to have a contested case hearing.

TheHRO analysis appeared in the April 2Baily Floor Report
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Managing and disposing of low-level radioactive waste
HB 1910/HB 1171 by Chisum
Died in the Senate/Died in the House

HB 1910, as passed by the House, would have given the Texas Low-Level Radioactive
Waste Disposal Authority jurisdiction over site selection, operation, and

decommissioning of a disposal or assured isolation site for low-level radioactive waste.
The authority could have contracted with a private entity to build and operate the site.
The bill would have granted the Texas Department of Health (TDH) the sole authority to
iIssue a license for an assured isolation site. The assured isolation method stores waste in
above-ground accessible containers with the intent of long-term management or disposal.

Underground disposal could have been considered for radioactive waste from Maine and
Vermont, Texas’ partners in a low-level radioactive waste disposal compact, only if
assured isolation were found not to be feasible, and the bill would have restricted the
volume of waste from non-compact states. Once a disposal or assured isolation site
accepted waste, title and liability for that waste would have been transferred to the
authority. Acceptance or storage of low-level waste at a site owned or operated by a
private entity would have created no liability for the state for damages, removal, or
remedial action. A provision requiring a private entity to indemnify the state for any
liability would have had to be included in any contract between the state and a private
entity and in any license or permit issued by the state to a private entity authorizing that
entity to operate a low-level waste site.

HB 1910 would have repealed a statutory requirement that a low-level radioactive waste
facility be located in a certain area within Hudspeth County. A low-level radioactive
waste site could not have been located in a county next to an international boundary,
within 62 miles of the Texas-Mexico border, or in an area where the annual average
rainfall was greater than 26 inches. The authority could not have chosen a site within a
county in which the majority of voters in a non-binding referendum did not favor
establishing such a facility.

HB 1171, as passed by the Senate, would have allowed the Texas Natural Resource
Conservation Commission (TNRCC) to issue a radioactive waste disposal license to a
private entity. It would have restricted the total radioactivity of U.S. Department of

Energy (DOE) waste licensed for disposal by a private entity to 20 percent less than the
radioactivity of waste projected to be received pursuant to the interstate disposal compact.
HB 1171 would have included the same language as in HB 1910 concerning state liability
for low-level waste and also would have given the state a chance to manage waste at an
assured isolation facility.
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Supporters of requiring that a public entity like the Low-Level Radioactive Waste
Authority hold a license for any low-level waste site in Texas said this would prevent
Texas from becoming a dumping ground for high volumes of waste from DOE facilities.
Stipulating that a waste disposal license must be held by a public entity would keep a
private entity from accepting DOE waste in the state.

Opponents said the state should allow TNRCC to license a private firm to dispose of
low-level waste. A private operator could accomplish safely, quickly, and efficiently what
the state had failed to do for 20 years, and no harm would ensue if that company chose in
the future to dispose of DOE waste. The state could license a low-level waste disposal or
assured isolation site separately for interstate compact waste if it so chose.

Notes: HB 1910 originally proposed a method for managing Texas’ low-level

radioactive waste. As reported from committee, HB 1910 would have required that any
license for a disposal or assured isolation site be issued to the low-level radioactive waste
authority. That license could not have been transferred to a private entity, although the
authority could have contracted with a private entity to build and operate a site. HB 1910
was amended substantially on the House floor, and one amendment removed the
provision requiring a license for a disposal or assured isolation site to be issued in the
name of the authority and prohibiting transfer of the license to a private entity. HB 1910
passed the House as amended but died in the Senate Natural Resources Committee.

The House-passed version of HB 1171 proposed only minor revisions to TNRCC and
TDH regulation of radioactive materials. The Senate substantially amended the bill to
authorize TNRCC to issue a disposal license to a private entity. HB 1171 passed the
Senate near the session’s end, but died when the House did not consider the Senate
amendments.

HB 2954 by Brown, effective September 1, 1999, abolishes the Texas Low-Level
Radioactive Waste Disposal Authority and transfers its functions to TNRCC.

TheHRO analysis of HB 1910 appeared in the April Z8ily Floor Report.The
analysis of HB 1171 appeared in the AprilR24ily Floor Report
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Prohibiting retroactive changes to development permits
HB 1704 by Kuempel, et al.
Effective May 11, 1999

HB 1704 requires cities, counties, and other political subdivisions to review development
permits solely on the basis of requirements in effect when the original application for a
permit was filed. The law voids any actions taken by political subdivisions between
September 1, 1997, and the May 11, 1999, effective date that caused or required the
expiration or cancellation of an affected project or permit. The law applies to projects in
progress on or begun after September 1, 1997, if a political subdivision approved or
iIssued a permit for the project or an application was filed before September 1, 1997, or if
the agency imposed a requirement for the project or a deadline for a permit on or after
September 1, 1997, that did not exist before that date.

All necessary permits are considered a single series of permits, and the project is bound
only by the requirements in effect when the application for the first of the series of
permits was made. Preliminary plans and subdivision plats for a project are considered
part of the series of permits. A permit may expire five years after its filing if no progress
Is made toward completion of the project. The law exempts regulations and permits that
govern colonias, sexually oriented businesses, coastal zone management areas,
annexation, and other specific conditions.

Supporters said HB 1704 simply would reinstate a law, inadver